
IMMIGRATION AND JUDICIAL REVIEW 

By Justice Susan Glazebrook
1
 

I concentrate in this talk on two intertwined themes in relation to judicial review and 

immigration
2
: 

• expansion of grounds of review 

• blurring of boundaries (and I will explain what I mean by this later). 

New Zealand has no written constitution and so the boundaries of judicial review 

cannot be defined by any words in a constitution.
3
  Moreover, the appropriate scope of 

judicial review is not defined by any other statute.  While there is legislation related to 

judicial review,
4
 the better view,

5
 is that this legislation is procedural only.

6
  Even if 

that is not the case, the statute in question does not set out the grounds of review and it 

is quite clear that the common law and inherent jurisdiction of our High Court 

survives.  Accordingly, the setting of limits or boundaries to the grounds of judicial 

review is a task that falls squarely on the courts. 

Traditionally it has been considered that the province of the courts is to ensure that 

administrative decisions and actions are lawful and procedurally fair, with a residual 
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role granted to the judiciary in the assessment of reasonableness.  Judges in New 

Zealand, like in Australia, are of course very concerned to maintain their proper role 

in judicial review.  However, the views on what that role entails have been subject to 

expansion and, as a consequence, boundaries between key concepts (such as fact and 

law, and law and discretion) and also between the roles of the various branches of the 

government have become increasingly blurred. 

I first turn towards procedure.  There has been an evolution in terms of procedural 

requirements in immigration cases from a view in the 1970’s that would be 

immigrants were aliens who had no substantive rights, and thus no procedural rights,
7
 

to an acceptance that natural justice applies to entry or exclusion decisions taken at 

the border.
8
  Procedural rights were first accorded in a decision in the late 1970’s that 

emphasised the importance of natural justice rights in regards  to an administrative 

decision involving the deportation of a woman whose child had a rare metabolic 

disease.
9
  The earlier decisions denying natural justice in such cases did not even 

warrant a mention for the Court of Appeal.  That decision was also interesting in 

terms of the boundary blurring that could be seen in the Court’s decision-making 

process.  For example, there were judicial comments made suggesting that the case 

could have been decided on the basis of mistake of fact and even on the basis that the 

appellant had a legitimate expectation of a favourable outcome.
10

  

The strength of the requirements with regard to procedure was more recently shown 

by the case of Mr Zaoui, a refugee from Algeria.
11

  A certificate had been issued by 

the Director of Security declaring Mr Zaoui to be a threat to national security.  This, if 

upheld by the procedure set out in the legislation, would have allowed his removal 

from New Zealand, despite his refugee status. 

There were a series of interlocutory skirmishes and one of the issues arising related to 

the possibility, raised by Mr Zaoui, that he might be tortured should he be sent back to 

Algeria.  The difficulty was that there were very tight timeframes in the legislation as 
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to removal if the security risk certificate was upheld.  Mr Zaoui argued that there 

would be no time to put his case, regarding the prospect of his imminent torture, to the 

relevant Minister before he was removed from the country. 

When the case got to our then quite new Supreme Court, that Court, in a way that one 

commentator has said overrode the clear indications within the statutory scheme,
12

 

engrafted major procedural safeguards onto the legislation in order to ensure that the 

procedure could be undertaken in a timeframe that would allow adequate 

consideration of all issues. 

However, these procedures were never put to the test as a compromise was forged.  

The Director of Security withdrew the security risk certificate on the basis of Mr 

Zaoui’s agreement that there had been matters of concern that had justified the issue 

of the certificate, but not its continuance.
13

  Mr Zaoui then settled as a refugee in New 

Zealand. 

Turning now to legality, it is apparent that from the early 1980’s the New Zealand 

courts have seen their task as being to police the law.  They draw no distinction 

between jurisdictional and other errors.  Any error of law can justify intervention.
14

  

However, what is contained within the concept of legality has also expanded.  This is 

exemplified by the attitude to international law obligations, particularly those arising 

out of international human rights conventions. 

In the early 1980’s, in the controversial context of the 1981 Springbok tour of New 

Zealand, the idea that a broad discretion in the immigration arena could be read down 

as being subject to the Convention on the Elimination of Racial Discrimination was 

rejected.
15

  

By contrast, just ten years later it had become a given that decisions on removal had to 

take into account the Children’s Convention and, therefore, the best interests of any 
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children.
16

  Such an outcome is achieved by the presumption that Parliament cannot 

have intended to legislate in a manner that is contrary to New Zealand’s international 

obligations.  The way in which this presumption operates is not confined to cases of 

ambiguity but, at its strongest, would effectively require Parliament to legislate 

specifically to exclude New Zealand’s international obligations.
17

  Broad statutory 

discretions are now seen to be a prime candidate for reading in international 

obligations.
18

  On one hand, there is a view that this is undemocratic in a dualist 

system where Parliament has not specifically incorporated the international 

obligation.  The other view is that the Executive has entered into these obligations and 

it should therefore comply with them until told not to by Parliament.
19

  It is probably 

obvious that I subscribe to the latter view. 

This presumption has, however, led to more blurring of boundaries – obviously a 

blurring between domestic and international law but also a blurring of boundaries 

between both law and discretion and law and fact (seeing issues relating, for example, 

to the best interest of children are often factual). 

The blurring of boundaries between fact and law is occurring in other judicial review 

contexts.  This leads to concerns that the courts in judicial review proceedings are 

becoming inundated with factual material, meaning that judicial review can no longer 

be seen as providing a simple, prompt and untechnical response to administrative law 

issues.
20
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This brings me to the final ground of review – reasonableness.  It is well settled that 

the courts in judicial review are not concerned with the merits of a decision.
21

  That is 

easy to say, but not necessarily an easy distinction to draw.
22

  Such difficulties are 

most clearly shown in the residual reasonableness Wednesbury ground.  There have 

been murmurings (mostly from academics) that New Zealand should move to a 

proportionality standard, particularly in human rights cases.
23

  The courts have not yet 

conducted what one commentator has called a “Wednesburial”.
24

  However, it does 

seem clear (although not necessarily articulated) that intensity of reasonableness 

review will vary according to the subject matter and context and that matters 

involving individual rights call for more care by the courts.
25

  

The more intense the review the greater the obvious risk of blurring into merits 

review.  The Supreme Court has recently granted leave to appeal in two cases where 

the standard of review in an immigration context is at issue
26

 so watch this space.  We 

are hoping for definitive guidance as to the proper limits of the courts’ role in 

reasonableness review, at least in the immigration context. 

I want to finish off by discussing the issue of blurring of roles through dialogue 

among the three branches of government.  I will concentrate on one instance of 

dialogue between the judiciary and the Executive and it is thus necessary to first 

provide a bit of background.   

In the wake of the first decision in the early 1990’s
27

 that required international law 

obligations to be taken into account in immigration decisions, the Immigration 
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Service designed what it called an humanitarian questionnaire. This is administered 

before any removal from the country takes place and is designed to find out if there 

are any humanitarian impediments to removal (including issues relating to any 

children).  This therefore provides an example of the Executive reacting positively to 

address judicial concerns. 

The humanitarian interview procedure was before the Court of Appeal recently in the 

two cases which I mentioned earlier are under appeal to the Supreme Court.
28

  For 

now I discuss these two cases as an example of dialogue. 

The first case was Ye,
29

 which concerned the removal of the parents of two families of 

failed refugees who had New Zealand born citizen children.  Because a number of 

novel matters were before the Court of Appeal a five judge court was convened and 

three judgments resulted. 

My judgment effectively took the approach that the humanitarian interview, or 

something similar, was required to ensure New Zealand’s international obligations 

were complied with.
30

  The judgment of Hammond and Wilson JJ took the view that 

the interview was desirable but really an optional extra.
31

  On the other hand, 

Chambers and Robertson JJ took the view that the humanitarian interview procedure 

could not survive the changes that had been made by Parliament in 1999 to the 

immigration legislation and that it was essentially an unlawful procedure.
32

 

In the face of the Court of Appeal’s finding that the interview was at most optional, 

one may have expected the Immigration Service to drop the interview procedure but 

this is not what occurred.
33

  This was seen in a case that came before the Court of 
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Appeal shortly afterwards which also involved a failed refugee claimant with a New 

Zealand born child.
34

  In argument in that case, the Immigration Service resisted the 

temptation to take the approach advocated by Chambers and Robertson JJ or even the 

view adopted by Hammond and Wilson JJ.  It considered that it was obliged to 

comply with the policy that remained extant, thus implicitly accepting that the 

humanitarian interview was still an appropriate means of checking for any 

humanitarian concerns which had not been already addressed.  In the result, 

Chambers J recanted from his position in Ye and accepted that somehow or other the 

humanitarian interview procedure had become part of the fabric of immigration 

procedure in New Zealand.
35

   

These series of cases therefore not only show the Executive’s commitment to comply 

with its international obligations,
36

 but also the two way process of dialogue between 

the branches of government as to how these obligations are to be carried out in the 

context of the statutory scheme.   

In conclusion, the New Zealand courts are conscious that there have to be limits on 

judicial review and that a proper distinction between the roles of various branches of 

government must be maintained.  While it is presently uncertain as to where those 

limits and boundaries lie, what is clear is that they are in a different place from even 

ten or so years ago. 
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